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Introduction

Companies that carry out transactions with related parties often
face financial, tax and legal obstacles that impact their daily
business activities. Therefore, in order to comply with domestic
and international Transfer Pricing regulations and to ensure a
smooth transfer of goods and services among related parties, it is
necessary to have a sound and coherent Transfer Pricing policy.

General Transfer Pricing rules have been implemented in the
Romanian legislation in 2003 via the Tax Code, mentioning arm’s
length principle and the specific methods provided by OECD in
order to determine the market value of transactions between
related parties.

Currently, Romanian companies are obliged to keep Transfer
Pricing documentation for both cross-border and domestic
transactions. According to the Romanian tax legislation, all related
parties are obliged to prove the method applied for setting the
prices of controlled transactions (domestic or cross-border)
between related parties and keep a relevant documentation
justifying this method.

In recent years, the number of tax inspections on Transfer Pricing
rapidly increased, that is why we recommend focusing on this
area and, especially, on preparation of the proper Transfer Pricing
documentation.
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Applicable legislation

= Romanian Fiscal Code — art. 11 (4) of Law 227/2015

= Methodological Norms for the application of the Fiscal Code

= Double Tax Treaties

= OECD Transfer Pricing Guidelines

= Order No. 222/2008 regarding the content of the Transfer Pricing documentation (for transactions
up to January 1st, 2016)

= Order 442/2016 regarding Transfer Pricing thresholds, deadline and content of the Transfer Pricing
file and the adjustment procedure (for transactions after January 1st, 2016)

= Order 3735/2015 regarding the issuance and amendment of advance pricing agreements

= Fiscal Procedure Code — Law 207/2015
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Arm’s length principle

The arm’s length principle is based on a comparison of the terms which were agreed in any business
or financial transactions between related parties and the terms which would have been agreed between
unrelated parties in similar business or financial transactions, in comparable circumstances.

The review of comparability of the terms is made by confronting, in particular, the businesses conducted
by the parties, including, but not limited to, their production, assembly works, research and
development, purchase and sale, the scope of their business risks, the characteristics of the compared
property or the service, the terms agreed between the parties to the transaction, the economic
environment in the marketplace, and the business strategy. The terms shall be considered comparable
if there is no difference at all or if only minor adjustments would compensate any such difference.

If there is a difference between the prices agreed in transactions of related parties and the prices applied
between unrelated parties in comparable business transactions, the tax authorities may adjust the
taxable base of the related parties involved in the transactions.
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Related parties

Any Romanian taxpayer that carries out transactions with related parties, for both domestic and cross
border transactions, is subject to Transfer Pricing rules.

((g Related parties are defined as:

1. An individual is affiliated with another individual if such person is spouse or relative up to the third
degree, inclusive. Between affiliated persons, the price at which tangible or intangible goods are
transferred or services are rendered is transfer price.

2. Anindividual is affiliated with a company if the individual owns, directly or indirectly, including holdings
of affiliated persons, a minimum of 25% from the value/number of shares or from the voting rights in the
company, or effectively controls the company.

3. A company is affiliated with another company if at least:

= The first company owns, directly or indirectly, including holdings of affiliated persons, a
minimum of 25% of the value/number of shares or voting rights in the other company, or if it
controls the company;

= The second company owns, directly or indirectly, including holdings of affiliated persons, a
minimum of 25% from the value/number of shares or voting rights in the first company;

= Athird company owns, directly or indirectly, including holdings of affiliated persons, a minimum
of 25% by the value/number of shares or voting rights both in the first and in the second
company.
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Documentation

Content

Transfer Pricing documentation represents a set of information, data and facts which demonstrate and
explain the method of taxpayer’s price formation in controlled transactions. Transfer Pricing
documentation, in general, consists of two parts: a general one and a specific one.

o
The general part contains a set of information giving an overall picture of the group of
related parties

The specific part contains specific information related to the taxpayer and to the controlled
transactions in which the taxpayer is engaged

General rules

Transfer Pricing documentation shall be prepared for each controlled transaction separately or for each
group of aggregated controlled transactions and in Romanian language. Transfer Pricing
documentation refers to each fiscal year.

Even if each Romanian taxpayer performing economic transactions with affiliated parties should
prepare a Transfer Pricing documentation, there are some differences when it comes to
deadlines and timing, as detailed in the following two subsections.

Taxpayers categories

1. Large taxpayers are obliged to prepare the Transfer Pricing documentation if they carry out
transactions with related parties exceeding the following thresholds:

E U R 200 , OOO cashed in/paid interest for financial services
E U R 250 , OOO services rendered/received towards/from related parties
E U R 350 : OOO acquisitions/sales of tangible/intangible assets
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2. Large taxpayers that do not meet the above thresholds or medium or small taxpayers are obliged to
prepare the Transfer Pricing documentation if they carry out transactions with related parties exceeding
the following thresholds:

E U R 50 : OOO cashed in/paid interest for financial services

E U R 50 : OOO services rendered/received towards/from related parties

E U R 1 OO : OOO acquisitions/sales of tangible/intangible assets

3. The other taxpayers who do not fall in any of the above-mentioned categories are not obliged to
prepare the Transfer Pricing documentation, however they should document that the arm’s length
principle is observed in dealings with the related parties in line with financial and tax applicable
principles.

Deadlines

Based on the classification detailed above, the deadlines for drafting/presenting the Transfer Pricing
documentation are as follows:

10 days

Taxpayers in category 1 should present the Transfer Pricing documentation within 10 days of
the tax authorities’ request.

30-60 days

Taxpayers in category 2 should present the Transfer Pricing documentation within 30-60 days
of the tax authorities’ request. The taxpayers may ask for maximum 30-day postponement.

Due to the short preparation period, it is recommended having the documentation prepared in
advance.

Book a complex consultation on our

eShop to solve your tax matters.
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Methods

Any traditional and other Transfer Pricing methods according to OECD Transfer Pricing Guidelines can
be used while the principle of the best method shall be applied. Also, a combination of more methods
is possible if necessary. If appropriate, other methods may be used, too.

Methods based on comparison of prices

Comparable uncontrolled price method — used mainly for transactions with tangible
and intangible assets and financial transactions

@ Resale minus method — used mainly for distributors of products

Cost plus method — used mainly for transactions related to manufacturing and sale of
semi-finished products/finished products which do not include high added value

Methods based on comparison of profits

A A Net trading margin method — mainly for comparable transactions that significantly
differs in functions

F—%

contribute in a unique way or they possess valuable tangible asset

> Profit split method — suitable for very integrated transactions when the parties
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Advance pricing agreements (APA)

Advance Pricing Agreements (APA) are available under Romanian legislation. APA are valid up to 5
years with possibility of extension in case of long-term contracts.

Fee for amending the initial APA [ 15000
Fee for the initial APA I, €20 000

Value of transactions higher than EUR 4 000 000

For large taxpayers and other taxpayers with consolidated value of transactions higher than
EUR 4,000,000, the fee is EUR 20,000 for the initial APA and EUR 15,000 for amending the initial
APA.

Fee for amending the initial APA I <6000
Fee for the initial APA I €10 000

Value of transactions lower than EUR 4 000 000

For other taxpayers and consolidated value of transactions lower than EUR 4,000,000, the fee is
EUR 10,000 for the initial APA and EUR 6,000 for amending the initial APA.
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Penalties

For non-compliance regarding the preparation and presentation of the Transfer Pricing documentation,
penalties are applicable:

RON 12.000-14.000 (approx. EUR 2,510-2,930) for large and medium

taxpayers

RON 2,000-3,500 (approx. EUR 420-730) other taxpayers

Separately, adjustment of tax base plus late payment interest and penalties may be applicable.

Stay away from penalties - get all
the legal support you need:

Corporate law

Administrative and tax law

Commercial and civil law

Disputes and enforcement of receivables

Sit back and let your problems get solved

Disclaimer

Please note that our publications have been prepared for general guidance on the matter and do not represent
a customized professional advice. Furthermore, because the legislation is changing continuously, some of the
information may have been modified after the publication has been released. Accace does not take any responsibility
and is not liable for any potential risks or damages caused by taking actions based on the information provided herein.
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Complex transaction services

in Romania

Our well-matched in-house team of legal, tax, financial and accounting experts is ready to provide
complex transaction support — by applying extensive experience and best practices that fit the local
market.

Our service portfolio offers:

= Transfer pricing services and consultancy

= Due diligence and structuring of the transactions: financial, tax and legal due diligence

= Preparation and planning of the transactions, documentation and set-up of processes

= Legal and tax realization of the transaction

= Post-transaction services

= Tax consultancy for your transactions

= Financial and accounting consultancy

= management of the ownership structure

= creation or restructuring of the holding structure

= optimization of the financial flows

= evaluation of the assets and the company

= |FRS consulting

= Mergers and acquisitions: full-range tax and legal support during mergers and acquisitions, split
and reorganizations, post transaction legal support

= Representation before Romanian tax offices and all statutory authorities

Get all your company needs sorted
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Contact us in Romania

romania.office@accace.com | +40 314 050 440 _ _

About Accace Romania

Accace Romania was founded in Bucharest in 2007. Understanding the needs of our clients to have all
internal processes managed under one umbrella, we have developed into a proactive consultancy and
outsourcing partner who bridges the gap between needs and solutions, by combining smart and streamlined
technology with a holistic approach. Today, we offer accounting, reporting, payroll, HR administration
services, tax and corporate advisory and legal consultancy through an affiliated law firm. At international
level, we are engaging over 800 specialists who have vast experience in handling small to large scale multi-
country BPO projects for over 2,000 clients from various industries.

About Accace Group

Accace is a proactive consultancy and outsourcing partner who bridges the gap between needs and
solutions. Combining smart and streamlined technology with a holistic approach, we provide an all-round
care to clients and consider their matters as our own. With over 800 experts and more than 2,000 customers,
we have vast experience with facilitating the smooth operation and growth of small to large-scale, global
businesses.

Accace operates internationally as Accace Circle, a co-created business community of like-minded BPO
providers and advisors who deliver outstanding services with elevated customer experience and erase the
borders of service delivery. Covering over 50 jurisdictions with nearly 2,500 professionals, we support more
than 15,000 customers, mostly mid-size and international Fortune 500 companies from various sectors, and
process at least 200,000 pay slips globally.

More about us: www.accace.com | www.circle.accace.com | www.accace.ro
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