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Start-ups and memorandum of association: What to pay

attention to?

We introduced you in the previous article the individual legal forms of business. Since we recommended a

limited liability company as the most advantageous solution, we will use it as a model. This time, we will

focus on a memorandum of association which is one of the basic documents of a company.

What shall memorandum of

association contain?

The memorandum of association contains basic
information about company, such as its name,
seat, subject of business, amount of registered
capital and deposits, information about partners
and first directors, and other basic information

defined by Commercial Code.

In terms of participating in the life of the company,
it is significant for the partners to determine in

particular:

= the amount of business share,
= voting rights and

= profit share and liquidation balance.

Is deposit and business share the

same”?

It is a simple answer, but slightly complicated
explanation. The terms deposit and business
share are not the same. The deposit represents
specific values which the partner puts into the
company and shares the company’s business
result. These values may be in monetary or non-
monetary character and together they create the
registered capital of the company. In general, we
could say that it is an initial investment of the

founder (partner) in the business.

On the other hand, the business share
represents a participation rate of the partner in
the company, i.e. the extent of the property and
non-property rights and obligations of the partner.
Therefore, we could say that the business share
is a share in the managing, decision-making
and control of the company’s activities. Each
partner may only have one business share - in the
case of a new deposit in the registered capital,
the partner doesn’t acquire another business

share, but the existing one increases.

The basic rule according to which the amount of
the business share in the company is
determined is the ratio of the deposit amount
to the amount of the registered capital of the
company — e.g. in the case of a deposit of EUR
2,500 and registered capital of EUR 5,000, the
partner has a business share of 50%. However,
in this case, it is a dispositive provision of a law
which means that the partners may agree on
the amount of the business shares regardless
of the ratio of their deposits to the registered
capital. It is important that in the end, they

represent a total of 100%.

In a company, it may therefore look like the
company has two partners whose deposits to the
registered capital are the same (each contributed
EUR 2,500), but their business shares are

different (for example, the partner 1 has a
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business share of 70%, the partner 2 has a
business share of 30%). Therefore, the amount
of the business share can be set voluntarily

according to the will of the partners.

The reason for this kind of agreements is usually
a fact that one of the partners is the “brain” of the
company and brings a significant know-how,
while the another has better management skills
and can ensure the company’s management,
represents the company in business negotiations
with investors and so on (he therefore also holds
the position of an executive manager in most of
the cases) — however, his business share is lower
because without the first partner, the company
would not be able to function for the purpose for
which it was established.

Determining the amount of the business share is
also substantial for a reason because it has a
significant influence on the amount of the profit
share, voting rights and liquidation balance.
However, these can be agreed differently, as

well.

The general meeting of the company is the
highest body of the company and is entitled to
decide on its internal affairs, but for example, it
can decide on the election and dismissal of
statutory bodies. For this reason, we shouldn’t
omit the distribution of the voting rights in the
company and the setting of a quorum, i.e. the
required number of votes for a decision on a
matter. It is therefore up to the partners if they
agree that the decisions will be adopted by over
a half of the majority of votes (so-called simple
majority), 2/3 majority of votes (so-called qualified
majority) or the decision will require the consent

of all of them (so-called absolute majority).

Last but not least, the profit-sharing and the
liquidation balance agreement must be kept in
mind. Unless the partners don’t agree separately,
their profit shares and the liquidation balance are
governed by the amount of their shares, which
means that if one partner has 70% share and the
another has 30%, they will share in such a ratio
the profit or the liquidation balance in the case of

company’s dissolution.

What is the tag-along and drag-along
right?

When it comes to business shares in the
company, you may encounter the requirement to
agree on the right tag-along and drag-along in the
case of negotiations with the investor. These two
rights represent obligations for you in the event of
a transfer of business shares in the company, so

you need to know exactly what they stand for.

The tag-along right represents a situation when
you as a partner secure the right to add to the
transfer of a business share of another partner. In
practice, if any partner decides to sell his
business share or its part, the other partners have
the right to sell their business share or its part to
the same buyer under the same conditions as

agreed by the first partner.

On the other hand, the drag-along right means
the right of the partner to require from other
partners to sell their business shares to the buyer,
which was chosen by himself, with whom he
agreed on the conditions of the transfer of his
share, if this buyer showed an interest in gaining

the shares of other partners.

These conditions are typically the subject of an

individual agreement between the partners.
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However, it is not excluded that they are included

directly in the memorandum of association.

What to beware of?

The above-mentioned shares in the company
usually change with the arrival of a new
partner or discharge of the existing one.
Therefore, when you change the ownership
structure in the company, it is crucial to think of

their correct setup.

We may assume, that the investors will require a
lower business share, but higher share on the
voting rights and profit, alternatively, they might
be interested in being a dominant shareholder in
all company’s business areas. If you want to keep
the control over the company and to avoid the risk
that the new majority partner would dismiss you
from your function in the future, or force you to
transfer your business share, pay attention to the
correct distribution of the voting rights in the
company, as well as correct setup of the
conditions of the tag-along and drag-along rights,
or insist on a setup when any decision has to be
approved by an absolute majority votes of the

partners.

With regard to the transfer of the business

shares, the basic principle we recommend to

Disclaimer

Please note that our publications have been prepared for
general guidance on the matter and do not represent a
customized professional advice. Furthermore, because the
legislation is changing continuously, some of the information
may have been modified after the publication has been
released. Accace does not take any responsibility and is not
liable for any potential risks or damages caused by taking
actions based on the information provided herein.

agree on in the memorandum of association, is
to require the consent of the general meeting
with the transfer. Otherwise, any partner would
be able to transfer its business share to another

partner or a third party freely.

Another principle we recommend to define in this
regard is the pre-emptive right, which will secure
that in a case when a partner decides to transfer
his business share in the company, he will be
obliged to offer it to you first. This will prevent third
parties who are unknown to you to enter the

company.

At the end, it must not be forgotten that if the
partners don’'t exclude the succession of a
business share in the memorandum of
association, it passes to his legal successors in

the event of the death of the partner.

The correct setting of the mutual rights and
obligations of the partners in the memorandum of
association, or in the special partnership
agreement — is a basic assumption of the proper
functioning of the company. Thanks to this, you
can avoid unexpected and unpleasant situations
at a time when the originally good relationships
between the partners would break down and
reaching any consensus between them becomes

unreachable.

Want more news like this?

Subscribe!
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About Accace Slovakia

Accace was established in 2006 in Bratislava. Accace Slovakia currently employs more than 120
professionals and provides a comprehensive range of services in the field of accounting outsourcing
services, payroll processing and HR administration, tax and business advisory, legal and corporate
services, up to advisory services for start-ups. In 15 years, we have developed into an innovative provider
of full-range BPO services. We are regularly listed among the TOP 10 advisory companies in Slovakia.
The legal services are provided by our own established law firm, Accace Legal. You can find us both in
Bratislava and Kosice. Within Accace Group, we connect more than 600 experts in 40 locations and
provide services to more than 2,000 clients.

About Accace Circle

Accace operates internationally as Accace Circle, a co-created business community of like-minded BPO
providers and advisors who deliver outstanding services with elevated customer experience. Covering
almost 40 jurisdictions with over 2,000 professionals, we support more than 10,000 customers, mostly
mid-size and international Fortune 500 companies from various sectors, and process at least 170,000 pay
slips globally.

Please visit www.accace.com and www.circle.accace.com for more information.
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