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Cross-border transactions between a principal establishment
and its branch in another Member State for VAT purposes

The judgment of the European Court of Justice (ECJ) of March 11, 2021 in case C-812/19 (Danske Bank
case) clarified how the provision of cross-border services within the same legal entity should be
treated from a VAT perspective. The case concerns the principal establishment of Danske Bank, which is
based in Denmark and is a member of a VAT group in that country, where its branch established in
Sweden, which is the recipient of cross-border services provided by the principal establishment, is not a
member of the Danish VAT group, and nor any other in the country of establishment.

Circumstances of the case and
questions referred by the ECJ

Danske Bank's principal establishment, based in
Denmark, which is part of the Danish VAT group,
provides IT services in the form of a computer
platform to its Swedish branch. Then the costs
associated with using that platform are charged
to Swedish branch by Danish principal
establishment. The branch established in
Sweden is not a member of any VAT group.

The Swedish branch of the company asked
Revenue Law Commission in Sweden for a tax
statement on whether the principal establishment
in Denmark and its branch in Sweden could be
considered as single taxable person or two
separate persons for VAT purposes, and whether
the services provided by the principal
establishment to its the Swedish branch where
the associated costs are charged to it, shall be
considered as a taxable transaction for which the
Swedish branch, as the recipient of the services,
is required to pay VAT. The case was later taken
over by the Supreme Court, Sweden, which
stayed the proceedings and referred the matter to
the ECJ.

ECJ conclusion

In order to answer these questions, the ECJ drew
on an earlier judgment of 17 September 2014 in
Case C-7/13 (Skandia America Corp. (USA), filial
Sverige), where a principal establishment based
in USA provided services to its branch
established in a Member State of the European
Union, which was a member of a VAT group in
that Member State. In that judgment, the ECJ
held that the supply of services by a principal

establishment of a company established in a third
country to its branch in a Member State shall be
considered as a taxable transaction if that branch
is a member of a group of persons who may be
regarded as a single taxable person for VAT
purposes.

The ECJ further highlighted the territorial
limitation arising from Article 11 of Directive
2006/112/EC (hereinafter "the VAT Directive"),
which regulates the possibility to treat several
persons as a single taxable person. The Danish
legislation, which transposes Article 11 of the
VAT Directive, authorizes several taxable
persons who have the same owner and are
established in the same Member State to register
a Danish VAT group. The group can only concern
undertakings established in Denmark.

Based on the stated above, the ECJ held as
follows:

= The supply of services by a principal
establishment in Denmark to its branch
established in another Member State
(Sweden) constitutes a taxable
transaction if that principal
establishment is part of a VAT group,
the members of which may be regarded
as a single taxable person. From a VAT
perspective in a given case, it is the
Danish VAT group which is providing the
services to the Swedish branch.

= In accordance with the geographical
limitation of the VAT group registration in
Article 11 of the VAT Directive, the
Swedish branch of Danske Bank
cannot be regarded as part of a
Danish VAT group of which the
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company's principal establishment is a
member.

= Following the reasons above, the ECJ
held that the principal establishmentin
Denmark, which is a member of a VAT

Practical recommendations

The rules for VAT group registration (pursuant to
Article 11 of the VAT Directive) have been
implemented by several EU countries, including

group in that country, and its branch
in Sweden cannot be regarded as a
single taxable person. They are to be
considered as separate taxable persons
when the principal establishment
provides services to its branch, where the
associated costs are charged to it.

Slovakia. If the company has several
establishments in different countries, when
reposting the costs of services provided
between these establishments within the
same legal entity, we recommend checking
whether any of these establishments is part of
the VAT group in the country of
establishment. Participation in a VAT group
registration may result in the transaction being
regarded as a transaction between two different
taxable persons and will be subject to VAT.

Disclaimer

Please note that our publications have been prepared for Want m O re n eWS | I ke th IS?
general guidance on the matter and do not represent a
customized professional advice. Furthermore, because the
legislation is changing continuously, some of the information
may have been modified after the publication has been
released. Accace does not take any responsibility and is not
liable for any potential risks or damages caused by taking
actions based on the information provided herein.
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About Accace Slovakia

Accace was established in 2006 in Bratislava. Accace Slovakia currently employs more than 120
professionals and provides a comprehensive range of services in the field of accounting outsourcing
services, payroll processing and HR administration, tax and business advisory, legal and corporate
services, up to advisory services for start-ups. In 15 years, we have developed into an innovative provider
of full-range BPO services. We are regularly listed among the TOP 10 advisory companies in Slovakia. The
legal services are provided by our own established law firm, Accace Legal. You can find us both in
Bratislava and Kosice. Within Accace Group, we connect more than 600 experts in 40 locations and provide
services to more than 2,000 clients.

About Accace Circle

Accace operates internationally as Accace Circle, a co-created business community of like-minded BPO
providers and advisors who deliver outstanding services with elevated customer experience. Covering
almost 40 jurisdictions with over 2,000 professionals, we support more than 10,000 customers, mostly mid-
size and international Fortune 500 companies from various sectors, and process at least 170,000 pay slips
globally.

Please visit www.accace.com and www.circle.accace.com for more information.
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