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Application of VAT when providing the subscription
gift to new subscribers

In this edition of our News Flash, we present you a case concerning with application of value

added tax (VAT) when providing the subscription gift to new subscribers.

The European Court of Justice (ECJ), in its judgment C-505/22 of October 5, 2023, addressed of
whether free supply of a tablet or smartphone in exchange for a new subscription should be
considered as a part of a single transaction respectively a supply that is ancillary to the principal
transaction (the subscription to the magazine), where consideration is payment of subscription,
or whether this transaction is different from a subscription and shall be considered as a free supply

of goods.

The Portuguese Tax Office goods for business purposes is not

collected VAT from the provided
tablets and smartphones

considered a supply of goods for
consideration and it is not a subject to VAT,

_ if the limits for the unit price (50 EUR) and the
The judgment concerns the company Deco

, annual turnover (the value of the gifts must
Proteste — Editores Lda, a Portugese

_ . ) ) be less than 0.5% of the total annual
magazine publisher. During promotional

_ turnover) are met. In Slovakia, the equivalent
campaigns to attract new customers, the

) ) of these limits is the unit price of EUR 17. In
company offered new subscribers a gift,

, _ case of exceeding the legal limits, even the
which could be a tablet or smartphone with

free delivery of goods for business purposes
is subject to VAT.

the unit price always below EUR 50. The

condition for obtaining the gift was the

payment of the initial subscription fee, which
the customer could subsequently cancel at
any time, as there was no minimum

subscription period.

According to Portuguese legislation,
magazine subscriptions are subject to a

reduced VAT rate , while the free supply of

During the tax audit for the years 2015 —
2018, the Portuguese tax authorities found
that the subscription gifts met the unit price
condition, but their total value exceeded the
legal turnover. As a result, the transactions
were considered as a free supply of goods
and were subject to VAT. This led to VAT

being charged on donated
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tablets/smartphones which together with
related penalties amounted to almost
EUR 3 million.

The case reached the Tribunal Arbitral
Tributario in Portugal, which decided to
suspend the proceedings and ask the ECJ
preliminary questions. In these preliminary
questions, it is asked whether the providing
of a gift for a magazine subscription should
be considered as the supply of goods for
consideration (i.e. part of the subscription)
or whether this transaction is different from
the subscription, i.e. it should be considered

as a free supply of a goods.

The company pointed out that donated
tablets or smartphones enabled new
subscribers to better use the principal
service, i.e. subscription in the digital
version. In the judgment, the ECJ repeated
that transaction should be considered as a
ancillary to a principal service if it does not
constitute for customers an end in itself but
only a means of better enjoying the principal
service supplied.

The ECJ decision regarding the
correct interpretation of the
provision of a subscription gift

In this specific case, the ECJ decided that
the provision of a subscription gift in
return for taking out asubscription to
periodicals represents a supply that is
ancillary to the principal service of
supplying periodicals. Providing gift falls
within the concept of ‘supply of goods for
consideration’ together with the
subscription, and shall not be considered

as a free supply of goods.

In practice, this case means that in certain
cases, even the delivery of a gift that
exceeds the limit established by law (in the
context of the Slovak Republic, the unit price
of EUR 17) can be consider as a supply that
is ancillary to the principal service. The
substantial element of the judgment remains
the fact that the ancillary supply should be a
means to better use of the principal service.
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About Accace Slovakia

Accace was established in 2006 in Bratislava. Accace Slovakia currently employs more than 120
professionals and provides a comprehensive range of services in the field of accounting outsourcing
services, payroll processing and HR administration, tax and business advisory, legal and corporate
services, up to advisory services for start-ups. In over 15 years, we have developed into an innovative
provider of full-range BPO services. We are regularly listed among the TOP 10 advisory companies in
Slovakia. The legal services are provided by our own established law firm, Accace Legal. You can find us
in Bratislava, KoSice and Trencin. Within Accace Group, we connect more than 800 experts in over 50
locations and provide services to more than 2,500 clients.

About Accace Circle

Accace operates internationally as Accace Circle, a co-created business community of like-minded BPO
providers and advisors who deliver outstanding services with elevated customer experience and erase
the borders of service delivery. Covering over 50 jurisdictions with nearly 2,500 professionals, we support
more than 15,000 customers, mostly mid-size and international Fortune 500 companies from various
sectors, and process at least 200,000 pay slips globally.

Please visit www.accace.com and www.circle.accace.com for more information.
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