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Transfer pricing documentation for tax-neutral transactions 

On March 8
th
, 2015, the Supreme Administrative Court passed a judgment (case II FSK 4000/13) on 

obligation to prepare transfer pricing documentation for transactions exempt from corporate income tax. 

The commented judgment concerned the case, 

where a state-owned company being part of a 

capital group filed a motion for individual tax 

ruling regarding the obligation to prepare of 

transfer pricing documentation for the following 

transactions: 

 in-kind contribution of shares to a capital 

company; 

 acquisition of shares in increased share 

capital in exchange for in-kind 

contribution; 

 acquisition of shares in exchange for a 

cash contribution; 

 acquisition of shares in increased share 

capital in exchange for cash 

contribution. 

The company stated that the execution of 

abovementioned activities does not trigger the 

obligation to prepare transfer pricing 

documentation because these activities do not 

constitute transactions within the meaning of 

transfer pricing regulations but they are treated 

as non-taxable exchange of shares and the 

company benefits from exemption in corporate 

income tax. 

In the tax ruling the Minister of Finance 

recognized the company’s position as incorrect 

and the company filed an appeal against this 

ruling. The Voivodship Administrative Court 

acknowledged the appeal, however, after the 

subsequent cassation appeal lodged by the 

Director of the Tax Chamber, the Supreme 

Administrative Court confirmed the position 

presented by the Minister of Finance in the 

individual ruling indicating the obligation to 

prepare transfer pricing documentation for 

abovementioned activities. 

According to the judgment of the Supreme 

Administrative Court, the obligation to prepare 

the documentation arises regardless whether 

transaction results in a tax obligation or not. 

What is more, the court emphasized that the 

exemption specified in CIT Act does not allow 

the company to refrain from preparing of 

documentation. The Supreme Administrative 

Court indicated, that the form “transaction” shall 

be understood in accordance with language 

rules, as each contract resulting with transfer of 

money, goods and other values. Therefore, the 

mentioned capital transactions constitute 

transactions in the meaning of the transfer 

pricing regulations. 

In practice, the discussed judgment means that 

the taxpayers are obliged to prepare transfer 

pricing documentation for transactions, which 

have no influence on the amount of their 

income. On the other hand it should be 

emphasized, that in tax neutral transactions 

there are no grounds to impose the 50% 

sanction tax rate (calculated from the difference 

between the income determined by the tax 

authorities and declared by the taxpayer) in case 

of not filing the tax documentation, which 

taxpayer was obliged to prepare. However, in 

such case the penalty for tax offence may be 

imposed under the Fiscal Penal Code 

regulations.

Disclaimer 

Please note that our publications have been prepared for general guidance on the matter and do not represent a 

customized professional advice. Furthermore, because the legislation is changing continuously, some of the 

information may have been modified after the publication has been released. Accace does not take any responsibility 

and is not liable for any potential risks or damages caused by taking actions based on the information provided 

herein. 
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Contact  

Krystian Kwiatkowski 

Tax Consultant  

E-Mail: Krystian.Kwiatkowski@accace.com 

Phone: +48 22 313 29 50  

About Accace  

With more than 330 professionals and branches in 7 countries, Accace counts as one of the leading 

outsourcing and consultancy services providers in Central and Eastern Europe. During past years,             

while having more than 1400 international companies as customers, Accace set in motion its strategic 

expansion outside CEE to become a provider with truly global reach.   

Accace offices are located in Czech Republic, Hungary, Romania, Slovakia, Poland, Ukraine and 

Germany. Locations in other European countries and globally are covered via Accace’s trusted partners 

network. 

More about us on www.accace.com  

http://accace.com/?utm_source=Website_Link_Click&utm_medium=PDF&utm_campaign=English_Language_News_Flash
https://www.facebook.com/Accace
https://twitter.com/Accace_Global
https://plus.google.com/+AccaceGlobalBratislava
https://www.linkedin.com/company/accace

